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Examiner 

Mehmet B. Geckil' 



Applicant(s) 

BATES ET AL. 



Art Unit 

2152 



The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )S Responsive to communication(s) filed on 20 June 2001 and 24 September 2001 . 
2a)D This action is FINAL. 2b)H This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) £3 Claim(s) 1-29 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) S Claim(s) 1-29 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are: a)D accepted or b)\3 objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 

11) D The proposed drawing correction filed on is: a)D approved b)D disapproved by the Examiner. 

If approved, corrected drawings are required in reply to this Office action. 

12) D The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. §§119 and 120 

13) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or(f). 

a)D All b)D Some*c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 

14) D Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 1 19(e) (to a provisional application). 

a) □ The translation of the foreign language provisional application has been received. 

15) D Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121 . 

Attachment(s) 

1)d Notice of References Cited (PTO-892) 4) O Interview Summary (PTO-41 3) Paper No(s). 



2) [Zl Notice of Draftsperson's Patent Drawing Review (PTO-948) 5) \Z\ Notice of Informal Patent Application (PTO-1 52) 

3) El Information Disclosure Statement(s) (PTO-1449) Paper No(s) . 6) O Other: 



U.S. Patent and Trademark Office 
PTO-326 (Rev. 04-01) 



Office Action Summary 
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Claims 1-29 are presented for examination. 



2. Submitted declarations and IDS were considered fully and the response will be addressed 
hereinbelow. 

3. Claims 1-29 are rejected under 35 U.S.C. 102(b) based upon a public use or sale of the 
invention as evidenced by the invoice and submitted information. This establishes an "on sale" 
bar to the claimed invention. 



The disclosed communications between "C-C-C Group" and 
"Customer Corporation" are evidence of actions that bring the 
claimed invention within the scope of a bar to patenting under 35 
U.S.C. § 102(b). 

In response to applicant's contention that there was no commercial offer for sale the Examiner 
notes: 

1 . The affidavit of Philip Bates indicated that the system specifications were complete 
prior to the critical date. Thus it was "ready for patenting" as per the standard set out in Pfaff v 
Wells Electing . 525 U.S.P.Q.2d 1601,1647. 

2. Applicant's reference to "meeting of the minds" is an outdated 17th century concept 
which has been rejected by both the modern common law and the Uniform Commercial Code 
[hereinafter UCC]. The standard for determining whether a contract has been formed is an 
objective one - whether an ordinary observer would find a contract based on outward objective 
manifestations of the parties. 

3. The UCC is designed to deal with the real world of contract formation. That is, a 
contract may be formed despite the absence of key terms. The UCC provides guidance as to how 
the unspecified terms will be ascertained. (See UCC § 2-204, 1-205 and 2-305 et. seq.) 

4. In the instant case the invoice states "payment will be due upon presentation of project 
schedule...". This indicates an agreement with obligations upon both parties. C-C-C must 
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provide the listed items and Customer must pay the first deposit. There is even a date of 
delivery for the documents specified in the invoice. 

5. Mr. Morrison's declaration states that he did not regard the paperwork generated as an 
offer capable of acceptance. In response, 

1. The subjective intent of Mr. Morrison is not dispositive as to whether a proper 
offer was in fact made. The basis of contract formation is the reasonable expectations created by 
the actions of the parties. Learned Hand's oft-quoted formulation was delivered in Hotchkiss v. 
National City Bank , 200 F.287,293 (S.D.N. Y. 1911): 

A contract has strictly speaking, nothing to do with the personal, or 
individual, intent of the parties. A contract is an obligation attached by the 
mere force of law to certain acts of the parties, usually words, which 
ordinarily accompany and represent a known intent. If, however, it were 
proved by twenty bishops that either party, when he used the words, 
intended something else than the usual meaning which the law imposes 
upon them, he would still be held,... 

2.. the declaration from the assignee is self-serving and thus has little probative 

value. 



4. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

5. Claims 1-29 are rejected under 35 U.S.C. 103(a) as being unpatentable over EXHIBIT 1. 

6. Facsimile message shown on EXHIBIT 1 taught the claimed invention substantially as 
claimed including a system for interfacing a plurality of server computers with output and input 
devices at a plurality of user locations, the system basically comprising three components: 

a) a switch as shown in the center of the faxed figures; 
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b) a supervisory computer system as shown in the figures as "C-C-C- SERVER" which is 
connected to the user to receive user inputs and is also connected to the switch and to a helper 
computer; and 

c) a helper PC as shown on the lower right hand side of the drawings wherein the helper PC is 
connected to the switch and the supervisory server. 

This system architecture is clearly set forth in the figures. According to the information written 
on the first page, the system will further have the following capabilities: 

i) the supervisory server will receive the initial keystrokes from the user and must provide a 
response to the user, e.g. a video must be generated as pointed out at subsection iii on the first 
page of EXHIBIT 1 (e.g. page 4/15 of the faxed document); 

ii) in response, the supervisory computer system will connect to the next free helper PC 
(subsection v). The connected helper PC will be running an application program and the user will 
interact with this application program (subsection v). This application program will help the user 
to connect to the required server (subsection v and helper PC specification disclosed on pages 
13/15 and 14/15 of the faxed document.) 

iii) Only difference in the claim language and the faxed information is the recitation of the helper 
codes in the input signals but according to the faxed information this is no more than a request 
for a connection to a specific server. Therefore, it would have been obvious to one of ordinary 
skill in the network monitoring art at the time of the invention that the claimed invention differed 
from the disclosed faxed information only by a degree. 
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7. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Mehmet Geckil whose telephone number is (703) 305-9676. The 
examiner can normally be reached on Monday through Friday from 6:30 A.M. to 3:00 P.M.. 

If attempts to reach the examiner by telephone are unsuccessful, the examinees 
supervisor Mark Rinehart, can be reached on (703) 305-4815. The fax phone number for the 
organization where this application or proceeding is assigned is (703) 305-9731. 

Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the Group receptionist whose telephone number is (703) 305-3900. 



Any response to this action should be mailed to: 

Commissioner of Patents and Trademarks 
Washington, D.C. 20231 

or faxed to: 

(703) 746-7238 (for After final communications); 

Or: 

(703) 746-7239 (for formal communications intended for entry) 

Or: 

(703) 746-7240 (for status inquiry or informal or draft communications, 
please label "PROPOSED" or "DRAFT") 

Hand-delivered responses should be brought to Crystal Park II, 2021 Crystal 
Drive, Arlington. VA., Fourth Floor (Receptionist). 



1/3/02 

MEHMET B. GECKIL 
PRIMARY EXAMINER 




